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ABSTRACT TIe interface between intellectual proper!), and competition policy is a difficult one. Both
aim to correctfir market.failure in the pursuit ifeconomic ifficiency. However, in correctingfirone market
failure, we ml9' exacerbate another. This article raises a number ifspecific issues which have arisen at
this interface, at both the policy and enforcement levels. It discusses the Australian response to questions
if spare parts, journalists copyright, parallel imports, databases and collecting societies, all issues which
have arisen intemationally in recent years.
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COlDpetition Policy and Intellectual and Industrial Property

Intellectual and industrial property rights (IPRs) have a pervasive influence on the
economy. Few markets are unaffeeted by such rights. Copyright, patents, designs, circuit
layout and plant variety rights are provided to overcome problems of market failure. The
potential for 'free riding' on inventions and creative activity, whereby assets are used
without payment and transactions bypass the market process, could result in insufficient
remuneration to those investing in such intellectual and industrial capital and a
misallocation of resources. If the social return from additional investment exceeds the
private return, investment is likely to be suboptimal. Similarly, trademarks prevent free
riding on investments in product promotion and reputation, conveying information
about the products to which they attach, so that consumers are able to make more
informed choices. To correct for these market failures, property rights are granted in
intellectual and industrial property.

While this rationale for IPRs has been part of economic orthodoxy for many years,
it has not been held universally. Some have argued that little, if any, additional
investment in int ellectual property is generated by IPRs.1 Certainly there is no consensus
concerning how much additional creative and inventive activity is induced by IPRs
which would not otherwise occur, and there ar c some potentially negative effects on
innovation, particularly secondary innovarion.f from extensive patent rights and the
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possibility of preemptive patents." It is not clear that more extensive IPRs will necessarily
result in more creative and inventi ve activity, no r that this is necessarily an efficient use
of society's resources, which have an opportunity cost. Further, in correcting for the
market failure associa ted with free riding, othe r market failures may be created or
exacerbated.

Intellectu al and industrial property often ha s 'public good ' characteristics, that is
there are often no oppo rtunity costs associated with its use or consumption. Songs and
novels ca n be sung or read by an infinite number of peopl e at one time and they do
not 'wear out' over tim e, only their ph ysical carrie rs are subject to such limit ation s.
Similarl y the use of a particular drug formulation by one pharmaceutical manufacturer
do es not prevent its use by anothe r, eithe r simulta neously or subsequently. H ence the
margin al cost of a parti cular user is zero . In the absence of IPRs this is th e pri ce paid
for copying . The granting of IPRs, by facilitat ing exclusion and pri cing above the
margin al cost of the ph ysical carrier, tends to restrict access and use of these assets below
their optimal level. Indeed they could have the perverse effect of encouraging excessive
production of new intellectua l property, e.g. songs and books, while existing ones are
underutilised . H owever , marginal cost pricing would not deliver an y return to the
investors in intellectua l and industrial prop erty and thus may restrict the ran ge of
goods and services avai lable over time. It should also be noted that intellectu al and
industrial prop erty is not necessarily (or purely) a public good. For example, the value
attached to a particular design of clothing may be inversely related to the number of
peopl e wearin g such clothes. Similarly trad em ark s are not gene rally public goods.
Consume rs often place a high value on the sta tus and limit ed availability of goods
carrying particular brand labels.

The abi lity of IPR owners to charge ab ove marginal cost derives from the exclusive
rights which they are granted. This is not necessarily a monopoly in an economic or
antitrus t sense, but it does limi t compe tition to som e degree. The effect on competition
depen ds on the nature and extent of IPRs gra nted an d the extent to which close substitu tes
are , or are likely to be, ava ilab le. For example, patent rights provide exclusive rights over
ideas, wh ereas copyright only provides prot ection against copying particular expressions of
ideas; copyright does not provide protection against ind ependent creation of an ide ntical
expression, or different expression of the same ideas. In this reg ard, patents are likely to
hav e a mu ch greater impact on compe tition than copyright. For example, it is likely to
be much more difficult and requi re considerably more sunk costs to produce a substitute
pharmaceutical product witho ut breaching existing patent rights than it would be to
produce substitute coo kery books without br eaching copyright. Of course it is the
extensive sunk cost requirem ent associated with invention and innovation whi ch also
justifies the extent of paten t rights as a necessary incentive. O ver tim e this may be
pro-competitive in a dynami c sense. Other relevant issues are the life of IPRs, disclosur e
requirem ents, e.g. pat en ts, and compulsory licensing requ irem en ts, e.g. mu sical works.

The nature of the competition problem s arising from IPRs include excessive pri ces,
pri ce discrimination and raising barriers to entry in both the immediate and downstream
markets, th rou gh licensing arrange me nts, brand loyalty, preemptive pat enting and
restrictions on access. Particular probl ems arise when network externalities are invo lved,
as for exa mple in computer softwa re .

While an indiv idua l IPR may have severa l subs titutes and not pose co mpetition
problems, the aggregation of IPRs may crea te mark et power. This is parti cularly likely
to occur in a country such as Austr alia, wh ere the original IPRs are locat ed overseas and
ownership may be dispersed , but a single compa ny acquires the licenses to (manufacture
and) distribute a ra nge of competing products in Australia. Anothe r area of conce rn



Intellectual Property Rights and Competition Law and Policy 385

regarding the aggregation of IPRs occurs where rights are collectively administered. T he
operation of copyright collecting societies has been the focus of antitrust attention in the
US, U K and EC as well as Australia."

A balance needs to be drawn which will prom ote the achievement of economic
efficiency, taking acco unt of all market failures, including issues of both free ridin g and
competition . The extent of rights granted in legislation should be determined on the basis
of maximising the net benefit from the prevention of free riding and provis ion of
incenti ves to invest in intellectual prop erty compared to the costs from redu ced
compe tition as well as the administra tive and compliance costs of the law. This will
generally not mean that more protection is always better. Firstly, more protection may
not always promote more investmen t. Secondl y, more investment is not always bette r.
Resources invested in new intellectual prop erty have an opportunity cost. If the private
returns from such investment exceed the social returns, because IPRs restrict competition
an d allow rights own ers to cha rge excessive pri ces, then investment is likely to be
excessive, such that the opportunity cost exceeds the social return, and resource
alloca tion will be impaired .

Unfortunately IPRs are often not determined on this basis. Even where IPRs are
provided under economic (rather than moral) regim es, the economic interests promoted
often tend to be those of IPR owners rather than the publi c at large. The benefits from
greater prot ection accru e to a rela tively small group of owners who have an incentive to
organise and lobby govcrn me nt, as opposed to the dispersed benefits from greater
compe tition.

Wh ile core IPRs have not bee n the subject of substantial debate relating to the costs
and benefits for competition and inn ovation , a number of po licy debates have arisen in
Austra lia in rece nt years, or are ongoing, as regards the extent of those rights and whe re
the boundary should be drawn.

Motor Vehicle Spare Parts

T he Australian Law Reform Commission (ALRC) und ertook a 3-year inqui ry into the
Designs Act." A number of issues arose during that inquiry as regards the nature of rights
(exclusive versus anti-copying) and the innovation threshold, but one of the most hotly
debated issues, both before, during and since has been the issue of prot ecting spare part s.
The same issue has been debated in the US, the UK and the EC , in relation to both
policy and the appli cation of compe tition law.

The qu estion which has arisen is wheth er the market for spare part s is a separate
mark et from the mark et for origina l equipment. If consumers conside r the relative price
of spare parts (as well as the frequency of breakdown etc.) when buying the original
equipment, then the two should prop erly be considered part of the same market; the
pri ce of spa re parts would not reflect the exercise of any more market power than the
manufacturer possessed as a supplier of origina l equipme nt, since to do so would
adversely affect sales of the latt er. However , to the exten t tha t consumers do not make
fully informed purchasing decisions (reflecting the high cost of acquir ing the information),
the price of spare par ts may reflect the exercise of a much higher degree of market power
in the 'derivative market ' for spare parts for that particula r brand of origina l equipment.
To the extent that the spare parts are not interchangeable with those used for oth er
bran ds and if independe nt suppliers are no t able to enter the market, the manufacturer
may have an effective monopoly over the supply of those spare parts. Whil e motor
vehicle spare parts have been the major focus of attention in rela tion to designs, the issue
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is relevant to other products, some of which have been the focus of antitrust cases, e.g.
photocopiers'' and cash registers.'

Two types of problems may arise from the provision of design protection for spare
parts-high prices for parts, and restricted competition for the repair and servicing of
origin al equipment. The policy question arises as to the extent of the problems which
arise when rights are granted versus the extent of any dampening of the incentive for
innovation which the removal of rights may indu ce.

The ALRC proposed a regime und er which spa re parts would be protected except
where competition objections were raised and sustaine d by the Australian Competition
and Co nsumer Commission (ACCC), which would be required to evaluate those
problems and balan ce them against any public benefits arising from protection. Prote c­
tion would only be sustained where there was a net publi c benefit to be gained. The
government is currently considering its response to the ALRC report.

Publishers and Journalists

The Australian Parliament is currently considering the Copyright Amendment Bill 1997.
One element of this Bill concerns a shift in the location of copyright ownership in the
work of employed j ournalists from those journa lists to their publishers. Not all rights are
proposed to be shifted; journalists will retain rights over hard- copy repro duction,
although publi shers will also have certain veto rights in this regard. Whil e the extent of
copyright will not cha nge, the prop osed change in its location still raises competition
issues.

Cu rre ntly competition concerns may arise in relation to the collective exercise of
rights by journalists. With the shift of rights to pu blishers different competition concerns
may arise. Problems may arise in relation to access, or the terms and conditions of access,
to newspapers and periodi cals for the produ ction of value-added media monitorin g
services. In order to provide a comprehensive produ ct, such downstream service
providers need to have access to the full ra nge of publications. O f course access problems
could potenti ally arise where the copyright is owned by jo urna lists, part icularly where
rights are collectively admin istered, but parti cular problems arise when the copyright is
owned by publi shers who also parti cipate in down stream markets in competition with
those seeking access. Wh ere monitoring services can still obta in access to hard- copy from
journ alists, even the produ ction of a compre hensive hard-copy service req uires the use
of electronic transmission to collate and distribute clippings aro und the country. Fur ther­
more, veto powers for pu blishers contained in the Bill could require that access be
obtained from both j ournalists and publi shers."

A furth er competition problem could also arise where copyright resides with
pu blishers who ar e also involved in the produ ction of value-a dded monitoring services.
In order to provide a compre hensive service, each publisher would need access to other
publi shers' rights. This could potentially have spillover effects on competition and
coordina tion in both upst ream and down stream markets.

Parallel Irnpozts

The former Prices Surveillance Authority (PSA)9 raised the question of restrictions over
parallel imports in its inquiries into books, records, computer software and farm
chemica ls.lo The PSA took the view that copyright and patent protection in the sphere
of reprodu ction could be justified on the basis of 'free rider ' problems, but not in the
sphere of distributi on of ar ticles legally marketed. While it is necessary to restrict imports
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of pirate and counterfeit goods in order to make reproduction rights effective, it is not
necessary to restrict 'pa rallel imports' of goods legally marketed overseas with the
copyright or patent owners permission.

With a lack of effective price competition between Australian rights owners, the
impor tation provisions, through preventing international arbitrage, have allowed price
discrimination between different national ma rkets. Australia, as a sma ll and isolated
market , has been the loser in this discrimination. For many years Australian consumers
have paid significantly higher prices for books, records , computer software and some
farm chemicals than their peers in Europe and North America. These high prices have
been reflected in both high costs (e.g. inefficient multiple distribution of books and
rivalrous advertising of records) and in excessive profits.

Exclusive dealing may be justified to prevent free riding on investments in distri­
bution and marketing , and in some instances price discrimination can be justified as a
'second best' solution to declining uni t costs, but these are not characteristics which arc
eithe r unique to, or universa lly associated with , products covered by IPRs. T hey reflect
market failures of a different type, which will occur in some markets subject to IPRs but
not in others. He nce, it is inappropriate to pro vide blanket statutory exclusive import­
ation rights for all intellectual and industrial property regardless of the particular market
context.

As a result of the PSA reports and reports by the Copyright Law Review Com­
mittee (CLR C), I I the government has considered and implemented various changes to
the Copyright Act. In 1991 amendments were made to the parallel import provisions as
they relat e to books which focused on improving the availability of titles. A review of
the pro visions 3 years later revealed that new titles were generally available more
qui ckly and there had also been some benefits for prices of bestsellers and in the
efficiency of distribution systems, but that significant price discrepancies remained. 12 By
meeting the availability requirements of the Copyright Act, copyright holders have
largely retained control over par allel imports and have therefore been able to maintain
pnces.

The previous government initially adopted a proposal to open the record market to
parallel imports for recordings of non -Australian artists, but subsequently dropped this
proposal. The current government's Copyright Amendment Bill (No. 2) 1997, currently
before the Senate, would open the sound recordings market to parallel imports from all
countries with copyright protection . The Bill has met with significant opposition from
vested interests in the music industry and its fate is far from certain.

The CLRC report also drew attention to an over lap between the Copyright Act
and the Trade Marks Act, whereby the Australian owners or licensees of trademarked
goods were ab le to claim copyright in brand labels and thereby gain protection aga inst
parallel imports which is not necessarily available under the Trade Marks Act. The
CLRC proposed that this overlap be removed from the Copyright Act and that
proposal is cur rently being considered by Parliament as part of the Copyright Amend­
ment Bill. The proposal has attracted outraged submissions from importers claiming
that such provisions allow them to protect the health, safety and reputation of their
produ cts. The Copyright Act would seem to be a particularl y blunt instrument to attack
th is problem, which is neither universa lly associated with , nor restricted to, goods which
ar c covered by trademarks. Par allel imports have been legitimately marketed in their
country of origin and importers and retailers supplying these goods are subject to the
sam e consumer protection and other relevant legislation as the licensed importer.
Rath er , the protection aga inst parallel imports has served to support excessive pri ces
and prevented legitimate competitive importers offering consumers a better deal.
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Import ation rights were also addressed by the ALRC in its report on the Designs
ACt.13 It recommended that parallel imports should continue to be permitted .

Parallel imports are also permitted und er the Circuit Layou ts Act and this provides
an example of the effects of allowing, or not allowing, such restriction s, namely video
games used in amusement centre. Following the 1992 Full Co urt decision in Avel v.
Wells, 14 parallel imports of video games under the Circuit Layouts Act enabled a
competitive market for amusement centres to flourish . Avel was the exclusive distributor
of the most significant video games used in amusement centres and also a major opera tor
of such centres. Par allel imports allowed AveI's downstream competitors to gain access
to these game s on competitive term s and conditions. However, the 1996 decision in
Galaxy v. Sega,15 recently affirmed by the Full Court.l '' has made video games subject to
the Copyright Act rath er than the Circuit Layouts Act, and hence to restrictions on
parallel imports. The operators of independ ent amu sement centres have complained that
they are no longer able to gain access to 'must have' gam es on reasonable terms and
conditions which allow them to compe te in the downstream markct.l"

The Interaction of IPRs and COInpetition Law

The preceding sections have considered the policy issues of the appro pria te extent of IPRs
in order to maximise economic welfar e, trading off effects on inn ovation and compe­
tition . However, a second question arises as to the extent to which competition law
should impinge on the use of rights once granted . As previously mentioned , while one
particular IPR may not convey significant market power, the aggregation of a number
of righ ts may do so. Similarly, particular conduct by a rights owner without market
power may have no effect on comp etition , while the sam e or similar conduct by a rights
holder with market power may have a substantial effect on competition.

Section 51(3) of the T rade Practices Act (the Act) cur rently provides a limited
exemption from Part IV of the Act (which deals with restrictive trade practices) for the
owners of IPRs. The exemption does not cover section 46 (misuse of market power) or
section 48 (retail price maintenan ce) and it is limited to conditions of licences and
assignments insofar as they 'relate to' the IPR. T he effect of the exemption is open to
debate and has not been the subject of extensive litigation . Restrictions on licensees'
ab ility to trad e in competitors' produ cts, pri ce fixing between suppliers of competing
goods protected by IPRs, refusal to supply for one of the prohibited purposes in section
46 by a rights holder with a substantial degree of market power, or an assignment of
rights resulting in a substantial lessening of competition 19 might all br each the Act.
Furthermore, the exemption is limited to existing rights and does not extend to an
agreement to assign futur e rights, e.g. 'grant back' provisions. However, price and output
restrictions imp osed on licensees and the enforcement of imp ortation rights would seem
to 'rel ate to' the IPRs and hence would be covered by the exceptions in section 51(3).20

The exemptions in section 5 1(3) were considered by the National Competition Policy
Review (The H ilmer Review).21 As pa rt of its submi ssion, the T rade Practices Com­
mission22 recommend ed the removal of section 5 1(3). It was argued that the use of IPRs
should be subjec t to the same competition rules as any other property, and that
arguments rega rding offsetting publi c benefits, such as correcting for market failures or
increased efficiencies, could be considere d und er the authorisation and notification
provisions of the Act.23

In August 1993 the Hilm er Rep ort was completed. The Committee concluded that
the general conduct rules of a nation al competition policy should, in principle, apply to
all business activity in Australia. Exempti ons for any particular conduct should only be
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permitted when a clear public benefit has been demonstrated through an appropriate
and transparent process. In relation to the specific exemption for intellectual property
matters, the Committee 'saw force in arguments to reform the current arrangements,
including the possible removal of the current exemption' but concluded that there should
be a separate review by appropriate experts."

The Competition Principles Agreement, signed by the various State, Territory and
Commonwealth governments requires, amongst other things, all parties to review
legislation that restricts competition.P The 'guiding principle' of the review is that
legislation should not restrict competition unless it can be demonstrated that the benefits
to the community outweigh the costs, and that the objectives of the legislation can only
be achieved by restricting competition. In accordance with the Competition Principles
Agreement, the Commonwealth government issued its legislative review schedule in June
1996. A review of the exemptions in section 51(3) of the Act is due to commence in
1997-8 and a general review of intellectual and industrial property legislation is due to
commence in 1998-9.

In addition to the intergovernmental agreements, the Commonwealth, in June 1995,
enacted the Competition Policy Reform Act (CPRA).26 The CPRA is intended to 'usher
in a new era in national competition policy'27 by creating an integrated and complete
approach to national competition policy, which balances economic efficiency and
broader elements of public policy . . . ,28 The CPRA resulted in substantial legal and policy
changes including the addition of Part IlIA to the Act. The new Part establishes a legal
regime to facilitate access to services provided by certain essential facilities of national
significancc.t" 'Service' is expressly defined to exclude 'the use of intellectual property .. .
except to the extent that it is an integral but subsidiary part of the servicc'r''' The
intellectual property exemption arose due to concerns that Part IlIA might override
copyright, patent and other intellectual and industrial property laws. The section is
intended to permit a limited use of intellectual property (e.g. manuals or instructions)
which are necessary for access.i"

As a result of this exception, issues relating to access to intellectual and industrial
property must be dealt with on a case by case basis under section 46 of the Act. This
requires that issues of market power, use of that market power versus use of IPRs, and
whether its use was for a proscribed purpose are addressed. While these tests would not
be insurmountable in appropriate circumstances, they would certainly be open to
extensive legal and economic debate and there have not been any successful cases to
date.

An issue likely to arise with increasing frequency is that of access to databases. A draft
treaty on the protection of databases was prepared for consideration by the World
Intellectual Property Organisation (WIPO) diplomatic conference in December 1996.
Current international conventions (Berne and TRIPS) give databases some protection
where a database is 'original', a term which has been given different interpretations in
different countries. The draft database treaty met with considerable controversy because
it proposed to grant protection to databases without the originality requirement.
Reichman and Samuelson conclude that:

... the proliferation of poorly conceived, hybrid intellectual property rights has
cumulatively begun to undermine the competitive ethos on which market economies
depend, and the current database proposals represent the most recent (and perhaps
the most extreme) instance of this trend .. . [and] ... the current database schemes
represent a low point in the history of intellectual property law32

The proposal was held over and a special information meeting on intellectual property
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in databases was held in September 1997 . At the conference furth er devel opment of a
treaty was delayed to allow for more consultation on the need for and impact of such
a treaty.

C urre ntly, in line with the general scheme of copyright, Australian law provides
protection for parti cular compilations of databases but not for the data itself. However ,
it is not alway s strai ghtforward to make this distinction and it may be impossible to access
the data witho ut copying a particular compilation.

The Magill case in the Eu rop ean Court ofJ ustice,33 which has attracted conside rable
international attention, while acknowl edging that copyright subsisted in the weekly
programme listings of television stations, found that they had a monopoly over the
information used to compile tho se listings and that their refusal to grant a licence was
an ab use of a dominant position in breach of Art icle 86 of the EC Treaty. T wo matters
whi ch have been investigated by the ACCC in Australia similarly con cerned access to
mon opol y sources of information or data und erlying meteorological forecasts and
telephone directories.

In December 1995 the ACCC comme nced legal proceedings against the Common­
wealth Bureau of Meteorology (BoM) alleging that it had taken advantage of its market
power to prevent compe tition in the market for spec ialised meteorol ogical services . In
parti cular, it was alleged that BoM had refused to provide basic meteorological
information to the M eteorol ogical Service of New Zealand Limited (Me tService). The
AC CC asserted that the refusal to supply direct access to MetService and the provision
of specialised services on a non-commercial basis was don e to disadvantage a potential
rival in contraventi on of section 46 of the Act. In May 1997 , following Court-sponsored
mediation, a settlement was reached which both parties believe promotes the public
int erest. By providin g a mean s of direc t access for an Australian-registered subsidiary of
M etService and establishing an access policy and model licence agreement, the settle­
ment negotiat ed facilitat es compe tition in the market for spec ialised meteo rological
service s, at the same tim e recognising the benefit in maintaining the free internationa l
exchange of information an d the provi sion of consistent and comprehensive weather
forecasts to the public through the media."

In February 1997, Telstra gave legally enforcea ble undert akings to the ACCC to
ensure access for third parties to the data it collects for inclusion in its business telephone
directories. As part of Telstra's current licence as a general telecommunications carrier,
it collects, maintains and verifies T elstra business and govern ment custome r names,
addresses and teleph one numbers on a datab ase. Telstra will now give int erested third
parties access to that business data for a cost not exceeding $0.18 per entry, a job
execution charge for the initi al supply and a supply fee for each subsequent supply. This
level of charges, agreed to by Telstra, were significantl y lower than those which the
carrier was first proposing. The ACCC considere d that T elstra risked breaching section
46 of th e Act by refusing to supply the data on reason able terms to a number of
participants in the market.35 There has been no Australi an decision about wheth er
cop yright covers teleph on e directories, bu t Telstra has a case pending against a producer
of C D R OM dire ctorie s in which such copyright is claimed. Hence, it has been suggested
that the undertakings could legally compel Telstra to licence its copyright."

Authorisation and the Operation of Collective Licensing

A unique feature of Australian and New Zealand competition law is the authorisation
and noti fication provision s.Y These provisions allow the ACCC, and the Australian
Competit ion Tribunal (the T ribunal) on review, to exempt conduct from the Act where
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it can be justified on public benefit grounds. While not defined in the Act, public benefit
has principally, but not exclusively, been recognised in relation to efficiencies, both
allocative (e.g. correcting free rider effects), cost (e.g. economies of scale) and dynamic
(e.g. innovation) efficiencies. These provisions are particularly useful at the interface of
competition law and IPRs, where a case by case evaluation of the appropriate degree of
competition (with benefits for all types of efficiencies) or restrictions on competition to
maximise net public benefit would seem appropriate.

The number of intellectual property matters considered by the ACCC under these
provisions has been limited, probably because of actual or perceived exemptions under
section 51(3). However, there have been three decisions relating to the collective
administration of IPRs.38 Most recently, the ACCC considered an application for
authorisation and a notification relating to the collective licensing of musical works for
broadcasting and public performance by the Australasian Performing Right Association
(APRA).

The ACCC took the view that there were both costs and benefits associated with the
collective licensing of musical works. On the benefit side there were considerable
efficiencies to be gained in the administration and enforcement of copyrights for both
owners and users and the 'blanket licence' offered by APRA provided a new product
which was particularly useful for users with spontaneous and unpredictable requirements,
e.g. shops and restaurants. On the cost side, APRA essentially enjoyed a monopoly over
performing rights, since members had to assign all current and future works to APRA,
replacing potential competition between composers. This has the effect of inflating prices
and restricting access to works while encouraging excessive production of new works.
Some users, particularly those with planned and predictable requirements for musical
works, e.g. broadcasters, would benefit from direct dealing with composers.

The ACCC considered that a better balance could be struck between the costs and
benefits of the scheme if it allowed for such direct dealing and blanket licence fees were
appropriately adjusted. APRA would not agree to amend their licensing arrangements to
meet the ACCC's requirements, henc e authorisation was denied for all but the overseas
arrangements. This decision has now been referred to the Tribunal for review.

Sununary and Conclusions

The interface between competition law and policy and IPRs is an important and often
neglected subject. Too often the extent of IPRs is determined by the interests of owners,
rather than the public at large . This article has drawn attention to a number of specific
issues which have arisen in this context in Australia in recent years and some of the
conflicting costs and benefits of IPRs for competition and economic efficiency.

Notes and References

I. R. M. Hurt & R. M. Schuchman, 'The economic rationale of copyright', American Economic Review
Papers and Proceedings, 56, 1966, pp. 421-432; S. Breyer, 'The uneasy case for copyright in books,
photocopies and computer programs'. Haruard Law Review, 84, 1970, pp. 281- 351.

2. j. H. Barton , 'Pat ents and antitrust: a rethinking in light of patent breadth and sequential
innovation' , Anturust Law Joumal, 65, 2, 1997, pp. 449~466 .

3. R . Gilbert , 'Patents, sleeping patents and entry deterrence', in S. Salop (ed.), Strategy, Predation and

Antitrust Ana(ysis, Federal Trade Commission, 1981.
4. See, for example, United States v. ASCAP (1950). Trade Regulation Reports, 62,595 and BMI v. CBS Inc.

(1979) Inc 441 US I; Re GEMA (No. 1),JO (1971) L1341l 5 CMLR 035 and Re GEMA (No. 2)JO



392 ]. Walker

(1972) L182/24 CMLR D115; Monopolies and Mergers Commission, Peforming Rights. HMSO,
London, 1996.

5. Australian Law Reform Commission, Designs, Report No. 74, Sydney, 1995.
6. Eastman Kodak v. Image Technical Services Inc. (1992) CCll Trade Cases 69, 839; Image Technical Services

Inc. v. Eastman Kodak (1997), CCH Trade Cases 71, 908 .
7. llugin v. Commission of the European Communities (1978) I CMLR 019, and (1979) ECR 1869.
8. The Bill was referred to the Senate Legal and Constitutional Legislation Committee. Its report,

tabled on 27 October 1997, recommended that the veto powers be reconsidered.
9. Now part of the ACCC.

10. Prices Surveillance Authority, Book Prices, Report Nos 24 and 25, 1989; TIe Prices ifSound Recordings,
Report No . 35, 1990; Prices ofCompuur Softioare, Report Nos Hand 46, 1992; PricesofFarm Chemicals,
Report No . 49, 1993.

II. Copyright Law Review Committee, the Importation Provisions of the Copyright Act 1968, Australian
Government Publishing Service, Canberra, 1988 .

12. Prices Surveillance Auth ority, Book Prices and Parallel Imports, Report No. 61, 1995.
13. Australian Law Reform Commissi on, op. cit. , Ref. 5, pp . 287- 302.
14. Avel Ply Ltd v. Wells (1992) 36 FCR 340.
15. Sega Enterprises Ltd & Anorv. Galaxy Electronics P!y Ltd & Anor(1996) 761 FCA 1.

16. Galaxy Electronics Pry Ltd & Anor v. Sega Enterprises Ltd & Anor (1997), 403 FCA.
17. Na tional Amusem ent Machine Op erators Association , submission to the senate Legal and Consti ­

tutional Legislation Committee regarding the Copyright Amendm ent Bill (No.2) 1997.

18. In the case of trademarks , only the licensing of rights is covered by the exception .
19. Note that the test for acquisitions which breach the Act was changed from 'dominance' to

'substantial lessening of competition' in 1993.
20. Trade Practices Commission, Application qf the Trade Practices Act 10 Intellectual Proper!y, July 1991.
21 . National Competition Policy, Report by the Ind ependent Committee of Inquiry (The Hilm er Report)

Australian Government Publishing Service, Canberra, August 1993.
22. Now part of the ACCC.
23. Trade Practices Commission, Submission 10 the National Competition Policy Review, April 1993, p. 138.

Authorisation and notification allow the ACCC, and the Australian Competition Tribunal (the
Tribunal) on review, to exempt conduct from the Act where it can be ju stified on publi c benefit
grounds.

24. The Hilmer Report, op. cit., Ref. 2 1, p. 151.
25. Competition Prin ciples Agreement, 1995, clause 5. The Conduct Cod e Agreem ent sets out the

processes for amendments to the competition laws of the Commonwealth, Stat es and T erritories.
26. Between June 1995 and July 1996 the States and T errit ories adopted application legislation.
27 Competition Policy Reform Bill 1995. Senat e Second Readin g Speech, p. 9.

28. Ibid.
29. Competition Policy Reform Act 1995, section 59.
30. Competition Policy Reform Act 1995, section HB. The 'supply of goods' and the 'use of a

production proc ess' are also excluded from the definition of 'service'.
31. The Explanatory Memorandums prepared for the Senate and the House of Repr esentatives refer

to the definition of 'service' but provid e no explanation for the exclusion of intellectual property
from the national access regime. The exemption was includ ed in the Bill that was presented and
read for the first time and docs not appear to have been the subject of parliamentary debat e

(although the government moved an amendment to omit 'an intellectual property right' and
substitute 'intellectual property').

32. J. H. Reichman & 1'. Samuel son, 'Intellectual property rights in data ?', Vanderbilt Law Review, 50,
1997 , pp . 163-1 64.

33. Radio Telefis Eireann (RYE) & Anorv. Commission qf the European Communities (1995) I CEC 400.
34. ACCC]oumal, 9,June 1997, pp. 26-27.
35. ACCC]oumal, 8, April, 1997, p. 14.
36. Michael Gray & Debbie Ziegler, 'The overlap between intellectual prop erty and competition law',

indepth, May, 1997.



Intellectual Property Rights and Competition UlW and Policy 393

37. Aut horisa tion is available for all conduct othe r than section 46. Not ificat ion is available for conduct

covered by section 47.

38. EMf Records (Australia) Ltd & Ors. (1985), ATPR, 50-096; Phonographic PerformanceCompanyofAustralia
Ltd, (1991), ATPR, 50-105; Australasian Performing Right Association Limited (1996) ATPR, 50-256.




