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A BSTRACT In Australia, as in many other countries, education is increasing!y thought qf in terms qf
trade. Given that copyright law has longfu nctioned as a trade regulation device, it may be reasonable
to expect that consideration would begiven to the role that copyright mayplay in regulating theso-called
education industry. However, the approach taken to copy right law is oflen disparate and confusing. This
article re-examines approaches to ownership qf copyright ofworks in universities and how copyright may
be seen, not as a property right to be.fought over but as a specific tool ofregulation and governance.
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Introduction

The last decad e or so has seen a dramatic cha nge in many facets of higher education in
Australia. While reference is still made to the pursuit of knowledge and learning as
primary goals of the academy, one of the most notable trends that has taken place in
recent years is that educa tion is increasingly thou ght of as a form of trade . We hear, for
example, of the imp act that trade in educa tion has up on the balan ce of payments and
how strong an expor t earner the educa tion industry is for Australia. The West
Co mmittee Review, Learning for lift, A ReviewofHigher Education Financingand Policy (1997)
begins its review of higher education in Australia with the following statement:

Edu cation across all sectors is now Australia's fifth largest source of service export
income, generating $3 billion in 1996, up from $2. 1 billion in 1994 and $2.5 billion
in 1995. In 1996, over 53,000 overseas students were enrolled in higher education
courses, compared with slightly over 17,000 in 1987. Relative to its size of its
popu lation , Austra lia is a highly successful exporter of higher education services,
with more overseas students per capita than the USA, or the UK or Canada.2

Similarl y, the Australian Vice-Ch ancellors' Co mmittee (AV-CC) said in its response to
the Wcs; Committee Review:

The generation of intellectual property in universities has the capacity to increase
national wealth dramatically and to foster expor t industries. There is a national
need for this to be enhanced, and fundin g to main tain and develop university
research infrastructure and research pro grams is cruc ial in this respect. Under the
Copyright Act, the ownership of intellectual property is vested in the employer, and
universities recognise their responsibilities to manage and develop this asset effec
tively."
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Similar sentiments ar e being voiced and acted upon in a range of educationa l instituti ons
throughout Australia .

Given that copyright law has long functioned as a trade-regulation device, it may
have been reasonable to expect that at the same time as increasing attention was being
given to educa tion as a form of trade that some consideration would also have been given
to the role that copyright may have played in regulating the so-called education industry.
Despite this potential and the close connection that exists between copyright and the
acad emy , the approach taken to copyright in this area has been dispa rat e, confusing and,
at times, disheartening.

In many cases, copyright law has been either marginalised or ignored." For example,
whilst the 'Vest Committee Report gives support to the increased use and involvement
of information techn ology in the delivery of educa tion, scant attention was paid to the
issues of copyright and the cost of access to copyright works. The only sustained attention
given to copyright was in the form of a commissioned article, Intellectual Property:
Preliminary Submission on Copyright Issuei' . Wh ile the Report did raise a number of issues in
relation to copyright, it concentrated on the problems copyright present for the university
as multimedia producers.

Anoth er way in which copyright is thought about in this context is for it to be seen,
both by academics and universities, as a potential pot of gold. As a consequence of
copyright being seen as a potential cash-cow, it tends to be seen as somet hing tha t needs
to be controlled and exploited; in short, as a proprietorial right to be fought over.

This tension has been exace rbated by recent techn ological developm en ts which have
meant tha t academic employees increasingly produce copyright materials such as
computer programmes, videos, sound recordings and electro nic databases which have
the pot enti al, so the argum ent runs , for successful commercial exploita tion. With new
markets opening and expanding for the distribution and marketing of academic material ,
there is also greater recognition of the possibility for commercial exploita tion of works
such as j ournal articles, teaching materials, lecture notes and books. At the same time,
the growi ng pr essure which is being pla ced on tertiary institut ions for them to become
commercially productive and more self-sufficient is forcing universities to reassess their
objectives and goa ls. Due to the redu ction in government fundin g and consequent
budgetary constraints, increasing student numbers and increasing community demands
for acco untabi lity," universities are re-examining the way in which copyright is being
dealt with in the university community.

Copyright is also often portrayed as a barrier to the massification of education. In this
context, copyright is spoken of in term s of the problems that it poses for universities and
their libraries. This is particularly the case with respect to multimedia works and on-line
crea tions. For example, it has been stated that 'the ability of the education sector to take
advantage of opportunity afforded by the on-line economy may be hindered by the
failure of the copyright framework which governs the buying and selling of information
to adapt to the digital and network environme n t."

While these different ways of thinking abo ut copyright and the role that it may play
within the university sector may have their uses, in this ar ticle I wish to think about
copyright law from a different perspective. In particular I wish to explore the potential
role that copyright may play in the regulation of education. In particular , I wish to explore
the role copyright plays in governing the flow of information.

Whil e copyright law is often portrayed as being antithetical to the dissemination of
ideas (whilst at the same time promoting creativity), righ ts of ownership may, how ever,
be one way of ensuri ng broad dissemination of works.

In so doing the article highlights the positive role tha t copyright is able to play in
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promoting the broader educational goals of the furtherance of knowledge and learning.
It does this by seeing copyright not as a barrier to change, nor as a property right to be
fought over. Rather it sees it as a specific tool of regulation and governance.

Two aspects of this approach are noteworthy. First, it draws upon an image of
copyright as a technique employed to regulate the creation, distribution and consump
tion of specific cultural objects and practices. In the same way in which the 1711 Statute
of Anne is often portrayed as a legal device intended to regulate the book trade, this
article suggests that contemporary copyright law can also be seen as a potential tool with
which to regulate trade in education. Secondly, and related to this, it attempts to
prioritise the regulatory nature of copyright over a property based model. More
accurately, it tries to displace a particular way of thinking about the proprietorial nature
of copyright. In so doing the article harps back to earlier ways of thinking about
copyright which, in recent years, have largely been ignored. The demise of the regulatory
dimension of copyright and its replacement by a more neutral property based model are
highlighted by Lynam Ray Patterson's comments on recent American copyright law,
when he said:

.. .the 1976 Copyright Act continues the long tradition of treating the publishers'
component of copyright law as trade regulation. Yet the statue is so complex,
judicial precedents so confusing, and an understanding of copyright history so rare,
that courts in recent years, have tended to treat copyright as more proprietary than
regulatory."

Potential Peoblems

What then is this potential problem within the education industry that copyright law may
resolve? While there are a number of potential problems currently facing the university
sector not only in Australia but also in many other developed countries that could be
addressed, I wish to focus on the peculiar situation that exists within universities in
relation to the important issue of access to academic works.

Most university academics hold their copyright very near and dear to them. They
argue, for example, that to lose copyright in their writings would mean that they 'would
be likely to lose one of their few remaining sources of autonomy and fulfillment within
the academy'." Somewhat paradoxically, however, it is these very same academics who
often assign their copyright to publishers in return for the privilege of their work being
published: a privilege which, at least in some fields, only arises if the authors are willing
to pay to be published. It is these same academics who complain when their university
libraries are unable, due to budgetary restraints and increasing purchasing costs, to
subscribe to the very journals in which they and their peers publish. (The American
Association of Research Libraries, estimates that its members were spending 124% more
on journals in 1996 than 1986 but getting fewer titles for their money. 10 Similar accounts
are often heard of in Australia) . This often leads to the curious situation in which
university libraries have to pay large sums of money in order to gain access to works that
have been created within the university sector. I I As has been noted:

. .. if the copyright owner of academic articles written for periodical publication is
the employer institution, the licence fees collected for educational copying will be
returned to the institution, having had the Copyright Agency Limited's (CAL's)
administrative expenses deducted and adding to the expense of tertiary education in
the mcantime.12

The anomalous nature of this situation is exacerbated by the fact that growing demands
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for published manuscripts to be in camera-ready form means that the value added by the
publisher is now less than it once might have been.

Possible Solutions

One way in which these problems may be resolved is by re-examining the way ownership
of copyright works is thought about and acted upon within the university sector. In so
doing it is important to note that I am not suggesting that copyright ought to be seen
as a potential income earner for either academics or university management. Rather, I
am suggesting that copyright can, if used in an appropriate and sensitive manner, be used
to help achieve the goal of promoting knowledge and learning. Given copyright's
tendency to commodify the objects with which it deals, this proposal may seem
paradoxical to some. As we will see, however, this is not necessarily the case.

In so doing it is necessary to rethink the way ownership is thought about within the
academy. The current approach is one in which ownership tends to be seen in terms of
the financial benefits that it may give rise to. So we hear, for example, the Australian
Vice-Chancellors' Committee say that:

... although there may be situations where the creation of material in the course of
clear duties under a contract of employment would 'incline the institution to insist
upon the ownership rights', 'there may be situations where [a university] will be
prepared to waive or vest those rights in favour of stafP.13

This would arise where there is 'no expectation that the property will be commercially
exploited for the benefit of the institution,.14

Rather than seeing ownership as an issue to be resolved between academics and their
managers, or as a potential barrier to particular education goals, ownership can provide
an important way in which the university sector is able to re-establish control-so crucial
in facilitating appropriate access and use-over academic literature.

There are a number of ways in which the university sector may be able to regain
control of educational copyright for the benefit not only of individual institutions but also
for the benefit of the broader education community more generally.

Universities Claim Ownership qf Copyright in Works Produced in the Unioersuy

The first possibility is for universities to claim ownership of copyright in the works which
are produced in the university. Traditionally, universities in Australia have not claimed
ownership over copyright in works produced within the university. However, the
perceived increase in the value of copyright works may change current practices, if they
have not been changed already. Some universities have attempted to claim ownership
over all copyright works produced within the university. Such claims, however, have
been shown to be without legal foundation. Other universities, while claiming copyright
in materials produced by an academic during their contract of employment, grant a
licence back to the academic to use those materials for the purpose of teaching and
research whilst in the institution.

One of the advantages of universities asserting ownership of the copyright in
academic works is that it should provide those universities with increased bargaining
power. If used effectively, this should help to ensure better access and use of copyright
works within the university community. To this end universities could, for example,
negotiate with copyright owners or their publishers to ensure a licence back arrangement
for the provision of works for educational purposes within the university.
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An approach taken in the Uni ted States, which may be worth considera tion in
Australia, is that taken by the Indiana Law Review. As the editor, Kenneth Crews"
explains, the Review requires all authors of article s to assign copyright to the j ournal itself,
'no t to hoard them or to sell them, but instead to assure that they could be made as
widely available as possible' . Once this is done the following contract ual committment is
made.

Copyright 1995, the Trustees of Ind iana University. Except as may be expressly
provided elsewhere in this publi cation, permission is hereby granted to reproduce
and distribute copies of individual works from this publi cation for non-profit
educational purposes pro vided that copies are distributed at or below cost, and that
the autho r, source and copyright notice are included on each copy. This permission
is in addition to rights of reproduction granted under Sections 107, 108 and oth er
provisions of the US Copyright Act.

The American Libraries Association has begun to include similar statemen ts in many of
its publi cations, including its books and the American Libraries A1agai?ine. This ensures that
the works arc as widely disseminated as possible.

Wh ile there are many obvious benefits with this approac h it is not without its
problems. As has been pointed out numerous times, ownership brings with it responsibil
ities. As well as proving unp opul ar with creators, such an approach would be difficult and
time-consuming to administer. If staff were to adhere to the prin ciples of copyright
ownership and sough t permission every time a work was updated, amended, used or
reproduced, for example, it would result in a deluge of requ ests for assignments of
copyright thu s placing increased burdens on those who have been given the role of
copyright man agemcnt.! '' Faced with the problems that flow from such responsibilities,
universities may not wish to have complete ownership of copyright in materials produced
within the university.

Ano ther potenti al pro blem relates to the situa tion where an academic moves from
on e institution to anothe r. While the aca demic may be free to move from one employer
to another, the same may not be the case with the products that they have crea ted. This
may mean , for example that if an institution owns copyright in course materials created
by an academic, if the academic was to move to a new instituti on , the academic would
need to obtain permi ssion from their previous employer to rep rodu ce the material. The
National T ertiary Education Un ion (NT EU) suggests tha t a system whereby the parties
mutually gra nt licences to use intellectual prop erty would be consistent with the principle
that 'knowledge and ideas should be available . . . for the benefit of all'17

Acad emics and their unions would almost cert ainly oppose any action by universities
to claim ownership of copyright in works crea ted by them . However, should universities
be in a position legally to exer t ownership over the works produ ced within the university
then , despite grave concerns of academic staff and their union , this may be for the
greater good of the education sector as the cost of accessing their works would have to
be redu ced.

Shared Ownership qf Copyright

Anoth er means by which the academic community may be able to reassert control over
aca demic publi cations is for universities and academics to sha re copyright ownership in
works create d within the university. As has been suggested:

.. .ownership of copyright is not an all or nothing matter: not only may ownership of
copyright be divided as necessary, but licensing one or other party to use copyright
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material in certain ways provides a useful mechanism by which the legitimate
interests of all parties may be protected.l"

This would have to be achieved through contractual means.
Joint ownership of copyright would increase the bargaining power of both individual

academics and institutions when dealing with publishers. In so doing it would help to
achieve a more balanced publishing arrangement whereby copyright is retained and
licenses are granted for the publication of the copyright material. While publishers may
feel threatened by this loss of control over academic works, there is no reason why they
need complete assignment of copyright in order for them to exploit their publications.
For example, Reed-Elsevier, who is one of the biggest commercial publishers of scientific
journals, has agreed that it can work with licenses from authors, rather than demanding
that they transfer full copyright.

Universities as publishers

Another way in which the academy may be able to regain control over academic
publications is if universities were to re-examine their role as publishers." This could be
done through traditional means or through the establishment of publications in a
networked cnvironmcnt.i" The development of electronic environments for the collection
and distribution of information may provide universities with an opportunity to develop
alternatives to the current commercially dominated system of information creation,
distribution and use. To this end, universities are exploring the feasibility of forming
electronic text centres which would digitise available scholarly information and make it
available to scholars over computer networks. Commercial interests appear to militate
against the development of these information resources by restricting what information
can be included and at what cost.2I

The idea of the university as publisher is admittedly not a new one. While many
universities may not recognise their role as publishers-ranging from informal publica
tions such as academic calendars, brochures, teaching materials, anthologies etc. to the
formal publications such as monographs and journals-many are already publishers of
sorts . However, it cannot be overlooked that previous attempts by universities to publish
have not been altogether successful.

While Australian universities have rapidly adopted and developed computer net
worked communications, their history in print-based publishing is patchy. The experi
ence of university presses, in particular the closure of the Australian National University
Press and Sydney University Press, is significant. As commentators have noted those
presses which have been more successful, such as University of Queensland Press and
Melbourne University Press, have depended on direct subventions, philanthropic in
com e, and campus bookshop sales to remain viable. The only real exception to this has
been 'Oxford and Cambridge University Presses , and several commercial publishers,
[who] have successfully published academic work in Australia,.22

Another potential problem with the university as publisher is the suggestion, no
matter how suitable their materials might be, academics may not produce electronic
publications unless universities and their management recognise and support such moves
in the hiring, promotion, tenure and research committees and research organisations, as
well as the necessary funding support from granting bodies or institutions.P This concern
is shared by the relevant unions.i'
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Academics Retain Ownership ofCopyright but Do Not Assign Copyright to Publishers

An alternative approach to copyright ownership might be that the cur rent owner
ship practices may be retained whereby the instituti ons do not exert ownership
of copyright produced within the university, instead it remains with the acad emic
author. If this app roach were to be adopted, however academics would have to
be re-educated about the importance of copyright to the university in an attempt
to persuad e acad emics to examine publishing contracts more carefully and not
assign their rights to publishers. Un der this approach it would be up to academics to
cha nge the way publishing companies work, by being more fussy about the terms they
accept.

In such an arrangement , a licence could be granted to publishers to publish
aca demics' works on the condition that a licence is given back to the insti
tut ions which allows for use for educational purposes. T his would surely result in
a dram atic reduction in the current costs paid to copyright owners to access what is
often the aca demic's own work. One concern may be that junior academics with little
or no track record in publ ishing may find it difficult to negotiate with academic
publishers; however, universities could assist by providing assistance an d training
wherever possible.

Conclusion

Whil e these four op tions all go some way towards facilitating the university sector
re-establishing control over aca demic works, they are not without their own problems.
Whil e the reallocation of rights may not be the pan acea that academics and university
man agement may be looking for, it is clear that thinking crea tively about copyright may
provide an important starting point.
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