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FITTING LAW TO INNOVATION
POLICY*

CJ. Arup

Law plays an important part in innovation policy. It is represented in a
wide range of relevant policies such as intellectual property, trade and
competition, industry assistanceand government enterprisepolicy. Law acts
however both as an instrument of government policy and as a check on
that policy. These two sides to law can be illustrated by the competition
between two basic legal approaches to policy implementation, the
bureaucratic-legalapproach and the purposive action approach. The paper
traces recent Australian developments in innovation law and identifies the
tension in recent policy experience between the two approaches.

Keywords: Innovation policy, law, intellectual property, trade policy, industry
assistance, government enterprise.

The onus of policy formation presents government with the problem
not only of settling on acceptable policy objectives but also of finding
a workable procedure or mode of operation for the state itself'.'
Government structures have internal characteristics and external
associations that limit their availability and deployability in the
performance of policy functions. Law is a case in point. With this
elementary point in mind, this article aims to trace recent experience
with the law in a range of areas relevant to innovation including
intellectual property law, the law of economic association, competition
and foreign investment law, the legal supports for government financial
assistance to industry and the legal framework for public enterprise.

TWO BASIC LEGAL APPROACHES

Any worthwhile examination of the experience should be mindful of
the dual nature of law. Law acts both as a means of policy expression
and implementation and as a form of control on government policy
making and administration. The uncertain charms of law for those who
are responsible for policy functions in government can thus be
characterised in terms of the competition they encounter between two
basic legal approaches. This article endeavours to identify the
characteristics of the two approaches and to offer some impressions
about the roles they play in innovation policy.

Research for this article was undertaken while Visiting Fellow in the Science Policy
Research Unit at the University of Sussex and I should like to acknowledge the Unit's
support.
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The first, and the one most commonly associated with the law, is the
bureaucratic-legal approach. This approach is concerned with
establishing and upholding a set of rules which govern in general terms
the allocation of resources. It is often allied with the market supporting
approaches to economic policy where the law provides at arms length
the formall y equivalent conditions for participation in economic activity
in the pri vate sector and "civil society". This approach is typified by
the backing the state provides in the liberal legal form of fully blown
property rights over economic resources and support for their transfer
and use through the complementary legal institutions of private contract
and economic association. '

The bureaucratic-legal approach can also be associated with a
government role in prescribing general regulatory standards, for example
in the criminal law, as a set of conditions placed upon the exercise of
market power by private agencies . In this way, such law can supplement
or even substitute the judgement of the authorities for that of the market
but it does so in the form of rules. Government can then be held
accountable in the courts if it fails to adhere and confine itself to those
rules. The rationale for such a legal approach is well known. The market
is con sidered the most efficient and democratic means of allocating
resources. The law's role is properly confined to a limited support role,
concerned with facilitating the workings of exchange-related processes
in the economy and overcoming market imperfections.

In contemporary Western economies, governments often find the
bureaucratic-legal approach to be too indirect, obtuse or uncertain a
mean s to satisfy the economic demands placed upon them. Governments
are under pressure not only to support the processes of the market but
also to compensate for deficiencies or gaps in private production in the
overall long-term interests of the economy and to correct for its adverse
effects upon a variety of producer, labour and other groups. J These
demands are likely to intensify when the economy is going through a
period of major structural change.

In the practice of economic policy, a contrast can be drawn with a
second legal approach, one which is both more intensive and
particularistic but at the same time more informal and flexible than the
bureaucratic-legal approach. The "purposive action" approach works
through administrative discretion ." In this approach, the main role of
the law is to provide a base on which policy can be developed
progressively, fashioning working standards and individual decisions to
further objectives under fluctuating environmental conditions. Policies
are targetted much more directly and discriminatingly to strategically
placed sectors, projects and firms. The law supports arrangements which
merge interests , devolve authority and underwrite projects, removing
innovation policy from rule-based review through the use of statutory
privileges, flexible regulation, administrative proceedings, and
collaborative decision-making.
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RECENT GOVERNMENT INNOVATION POLICY

Before examining features of the recent experience with legal structures
or modes of policy implementation, we should identify more closely
the objectives or goals for which acceptable strategies are being sought.
In recent years, it is clear that the formative context for policy in most
countries seems to identify success both in product and process
innovation closely with the country's prospects for sustained
productivity, growth and international competitiveness. But the means
to achieve this innovation may be the subject of considerable internal
debate . In Australia some lobbies question whether we should attempt
to build our own capability and enterprise in new high technology areas.
They argue that Australia cannot expect to compete in these areas.' It
is more realistic for Australia to seek access on the best possible terms
to the transfer of advanced technology from the leading producer nations
so that its capacities can be applied to established strengths.

STRUCTURAL COMPETITIVENESS

Most recently, the insights into the conditions for successful innovation
have developed to the point where the stark dichotomies betweensupport
for local and foreign technology, or new and established industries, no
longer seem to be helpful policy frames of reference. Policy analysts
have suggested that the smaller industrialised countries might need to
comb ine a strategy of modernisation of processes in their traditional
industries with specialised entry into high technology product areas. "
These nations are best served if they combine the acquisition and use
of existing new technology with the stimulation of local innovative
activity. The conditions for success in the new economic order suggest
that these two strategies will be mutually reinforcing. This prescription
seems particularly apt in the fields of microelectronics, information
technology and communications technology, for these technologies are
converging and permeating all corners of industry. Such countries should
seek the capacity to design and build specialised consumer goods,
intermediate products, process equipment and other capital goods,
together with the ability to integrate the advances of the technology in
a wide variety of products and processes.

This approach is informed by the observation that successful
innovation depends not simply on the exploitation of a few outstanding
inventions but also, and maybe more importantly, upon the access to
less discrete and transferable resources such as technological know-how,
individual and institutional cumulative learning, control over
complementary assets such as factors of production and marketing
networks, and organisational ability generally," Innovation benefits by
economies of scope as well as scale. Success depends not only upon the
activities of a few high flying firms, but on the global or systemic



8 c.i Arup

capacity of each national economy. "Structural competitiveness" is
affected by such factors as the scale, location and reach of a country's
firms, the quality of production relationships across sectors and
industries, the demand from domestic markets and the sophistication
of users, and the quality of non-market activities such as the provision
of public sector services and the guidance of regulatory agencies.' In
this vein, it is now suggested that the complexity and range of the new
technologies require industry to develop strong and diverse
organisational relationships if it is to take advantage of the opportunities
which are being presented. Certain advantages are gained by
concentration and internalisation but the nature of innovation also
demands the developments of organisational linkages such as sub
contracting specialisation work for core producers and quasi-integration
by way of joint ventures, consortia and other associations. The linkages
involve a variety of private producers, public sector institutions and the
technology users.

POLICY MEASURES

In the event, the high technology industries are largely organised into
groups of large oligopolistic transnationals operating in the core, with
a variety of specialised, smaller firms assuming peripheral functions and
finding niches in the markets. Locally, governments have taken the view
that a country like Australia cannot expect to compete squarely with
the leading producer nations and to become self-sufficient in the new
technologies, but must gear its policies very much to the strategies of
the core producers and their governments. Thus, a key consideration
in Australia's case is the conditions on which the foreign suppliers are
prepared to transfer their technology whether by way of local investment
and in-house transfer, licensing to outsiders, or the export of finished
products. So too is the opportunity which they provide to the local
producers to compete in high technology markets both at home and
for export and the access which they allow them to joint ventures,
outward licensing, production facilities and marketing networks.
Therefore, the returns from such market-related policies as intellectual
property, competition, foreign investment and trade policy all became
relevant to the benefits which local industry obtains in exchange for the
privilege afforded to the foreign companies in Australia. The policies
adopted towards the strategies of the major producers are important
not only to determine how readily and cheaply local users obtain access
to the latest technology from overseas but also significant in the drive
to build up a base of local capability and enterprise, so that the country
can both reduce its dependence at home and participate in the
international market.

Such local capability and enterprise will not be built solely on the
strength of favourable transfers from overseas. It must be supported
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by a program to establish a local foundation of essential knowledge,
skills and networks so that the indigenous firm s are in a po sition to
appraise and exploit the opportunities which the worldwide revolution
in technology is pro vidin g." Government has striven in recent years to
gear a range of traditionally distanced acti vities such as education and
training, public service and enterprise, government grants, taxes and
procurement, wage policy, capital market arrangements and social
regulation acti vities to the cau se of innovation and the promotion of
a suitable climate for local research and development, design and product
ac tiv ity. As a sma ll country, Australia will not readil y be able to enjoy
some of the advantages experienced by the large high technology nations
such as the reach of its own multi-nationals and the suppor t of st rong
domestic capital and consumer ma rket s, but it might be able to exploit
certain local st rengths such as its relati vely high educat ion levels, the
presence of consensus seeking institutions, and sound publ ic and welfare
sectors.

On th e supply side of innovation in particular, thi s effort to create
a conducive environment for local industry to adapt and compete has
signified a shift from negative defensive measure s which are designed
to shore up local industry and insulate it from the rigours of international
expo sure . The new approach to tari ffs is evidence of thi s trend, though
it should be noted that tariffs have not disappeared entirely and that
other non-tariff barriers to trade such as quotas, voluntary restraints,
differential regulatory standards and abstruse screening procedures have
emerged to fulfil a similar function. to Still , the emphasis ha s shi fted
some way to the use of such "positive adjustment" measures as grants,
bounties, tax concession s, government contracts and favourable licences,
which are designed to make investment in local research and development
and the other steps in successful innovation more att ractive. II

Indeed, government involvement has on occasions extended further
than these positive incentives and inducements to pri vate sector
investment into the deployment of a variety of active and direct measures
to transform the struc ture of industry and to connect local firms with
new commercial opportunities. Government ha s became engaged in the
role of an industrial entrepreneur and broker, organising linkages and
mergers between firms in the private sector, large and small firms, local
and foreign companies. Procurement powers, trade services, the
govern ment's good offices and administrative guidance, so ft loans and
tax concessions, planning agreements and industry plans, have been used
to make the connections. The intensity of thi s approach, the areas in
which it is deployed and the guises it assumes, vary from country to
country, but it seem s that routinised involvement with industry is
inescapable and that practical relations and alliances are forged
notwithstanding the influences o f t radi t io n and ideology."
Government ha s indeed participated itself as a partner directly in
commercial and production activit ies in a variety of ways, through equity
investment, the licensing of public inventions, collaborative ventures
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between public and private companies, and the provision of research
and development facilities. In addition, governments have mounted their
own high technology undertakings in areas such as the carriage of
telecommunications.

LEGAL POLICY

Do we detect , with this understanding of the requirements for structural
competitiveness, a shift from an indirect and rule bound approach to
a more purposeful, administrative style of policy implementation? Policy
implementation exhibits a tendency to particularise and to fine-tune both
market suppo rting and market substitution approaches in order to
achieve the desired mix between such contingent conditions of innovation
as invention and imitation, competition and concentration, and foreign
and local participation. Let us look now at recent legal policy initiatives
in the area of innovation in Australia to see how this tendency has fared
locally.

INTELLECTUAL PROPERTY POLICY

The place for property entitlements is often taken for granted in any
appraisal of economic policy. Property entitlements are regarded as a
familiar and uncontroversial part of the general backdrop to economic
activity. But a period of radical change turns up new resources and
techniques which do not readily fit the existing property categories.! '
As interests seek to capture the benefits of these innovations, they
generate claims which may be translated into que stions both of
appropriability per se and of the distribution of any property right s
amongst the various interests with claims upon the resource such as the
employee inventors, sub-contractors, industrialists, financiers and public
sponsors. In other words, property is very much a live issue in the field
of innovation policy and the use of the property approach might be
subject to as much scrutiny as any other policy approach.

In an open policy environment, extension of the traditional intellectual
property regimes will be subject to evaluation from an instrumental point
of view. In theory, the policy choices are multiple. The choice may be
not to confer private property rights at all over some of the new
techniques, or to do so only on strict conditions, or to decide to screen
admission to the property on a case by case administrative basis, or to
confer counterbalancing rights of access at the same time to other
interests." Nonetheless, the above analysis would suggest that there will
also be demands for clear, categorical property rights, which are at the
same time freely tradeable in the market through contract and
association . The debate over copyright for computer software might act
as a recent indication of the tendencies in intellectual property policy
in Australia.
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THE CASE OF COMPUTER SOFTWARE

In response to an ad verse judicial interpretation of existing copyright
legislation, and after a lively policy debat e amongst producers, suppliers,
users and advisors, the Commonwealth Government decided to legislate
to confer copyright protection over computer software on its authors
and any of their assignees in the ma rket. The protection was bro ad .
It extended legal control not only over the reproduction but also th e
adaptation and translation of original so ftware work." Both literal
copying and derivation from the original were to constitute infringements
o f software copyright.

The former Registr ar o f Copyrights in the United Stat es, Barb ara
Ringer, argues that we have reached a point where any new right s und er
copyright law apparently cannot be exclusive right s." Legislators
resolved the conflicts between interests associat ed with the new
technology by conferring title upon the producers and then providing
for compulsory licensing of the work, at a fee fixed by an official tribunal
if agreement cannot be reached between the private part ies. The response
to the conflict over software did not however take th is form . Th e
extension of copyright did not involve provision for such compulsory
licensing, neither were the producers requ ired to disclose the software's
underlying techniques to competitiors if they wish to obtain protection,
nor was the protection graduated according to the level of inventiveness
and investm ent o f the producer or to the purposes and effects of
reproducing and building upon it.

An unqualified propert y right was provided despite the argum ent s
that th e protection would be over-inclusive. Copyright has traditionally
applied to literary work s, the value of which lies in thei r mode of
expression as much in the ideas and information which they embody,
while computer software is valued for the functions it performs and the
effect s it produces as an industrial process. While the object of th e
production of literar y work s is usuall y to publish and distribute them
on the open market at a price, so ftwa re owners may wish to keep their
techniques secret and exclusive in order to prevent dissemination of the
knowledge or onl y partially to release the techniques in order to take
advantage of lag tim es in reverse engineering. Furthermore, the real
creativity and ingenuity behind a program is likely to lie in the perception
and the formulation of the solution to the technical problem which it
overomes and hence the real object of protection is likely to be the logic
and structure of the program rather than the precise form of expression
of that solution. To proscribe derivation is to extend protection beyond
the form of expression of the work into the underlying concepts, ideas
and approaches, and the experience with the 'look and feel' litigation
tends to bear thi s observation OUt. 17 In addition, to proscribe
reproduction runs th e risk of extending the protection to the unoriginal
element s of a program, the author's collection of sub-routines and utility
program s which have been developed by others and become the stock
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in trade of the industry," Thus such copyright protection might inhibit
not only the out and out software pirates but also the genuine developers
and users who wish to also to feed off and to enhance the existing
technology.

The contribution which such a legal protection would make to
Australia's economic interests was also queried. The local software
industry is very small, and Australia is a net importer of software. For
example, that it has been estimated that around ninety per cent of
software packages are imported from overseas." Local production is
confined essentially to specialised customised work which is likely to
be protected by other means such as the confidential agreement which
can be formed with a limited number of customers. Software pirating
means that local users can effectively gain access to overseas products
without the permission of the holders.

LAW AND POLICY

The non-instrumental nature of intellectual property development is
often attributed to the influence of lawyers. In advocating patent reform,
the economic consultants to the Commonwealth Government's
Industrial Property Advisory Committee were to say that "although the
widely accepted rationale for the patent system is economic, much of
patent law has been drafted by those with a legalistic bent. Such people
would appear to have great difficulty coming to grips with wider social
cost and efficiency considerations, or equity issues across society as a
whole."?" Similarly, writing critically in relation to performers' rights,
Court advanced the view that debates over legal policy towards new
technologies take place in Australia in a pro-copyright culture. In her
view "most of the expert writing on copywright in Australia is written
by copyright specialists for other copyright specialists, legal practitioners
and law students. It rarely, if at all, questions or criticises the copyright
system, nor is that system considered from the perspective of the user
or consumer,"?'

These observations perhaps overestimate the singularity of lawyers.
Certainly, in the case of software, a wide ranging economic and political
debate took place before copyright was settled on the technology.
Economic considerations were prominent. The Government recognised
the large and essential contributions which the assets of ingenuity,
organisation and investment make to the production of new software."
It was concerned that overseas suppliers would not make the most up
to date software available to local users without protection; a reluctance
to release programs would also affect local hardware manufacturers and
local support services. Additionally, it considered it important to provide
protection to locally produced software, particularly software produced
for export.It feared a retaliation in foreign markets if protection was
not made available in Australia. It ought to be noted that the United
States had legislated for copyright protection as early as 1972, with the
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United Kingdom, France and West Germany following suit in 1985, and
Japan in 1986.23

Part of the appeal arguably of copyright is in the form it takes as
a clear, comprehensive, and self-invoking rule or right. This appeal is
not simply an appeal to the lawyers' intellectual tradition, which is bound
up with rules, but also the attractions of the simplicity and certainty
which it provides for those who wish to order and plan their economic
affairs." In this vein, proposals that copyright protection should be
variable in the individual case according to the level of original
contribution or to the purpose of the copying have been rejected on
the ground that they would cause too much confusion.

Part of the appeal of copyright stems also from its embodiment of
property. In the debate over software policy, producer interests appealed
strongly to the notion of property. 25 The Australian Equipment
Suppliers Association was emphatically of the view that copyright
protection was the appropriate form. The Association was backed by
the Australian Software Houses Association which submitted that
copyright was apt in a property owning democracy, by the Australian
Computer Services Association which considered that copyright was just
and fair, and by the Australian Computer Retailers Association which
asserted that the opponents of property were seeking to destroy the fabric
of society.

There are of course many other advances in the realms of high
technology which raise questions about the desirability of
appropriability. The Commonwealth Government has recently been
involved for instance in settling a (more qualified) protection on the
production of semi-conductor chip designs or lay-outs." Innovation in
biotechnology is also presenting critical property questions, including
the questions of rights over new plant varieties, genetically engineered
higher life forms, and now the blueprints for human beings."

TRADE POLICY

In the bureaucratic-legal approach, especially in its liberal market
supporting form, the complementary institutions to property are
contract and the legal embodiments of economic association such as
the company. These forms provide means to arrange the trade,
combination and private administration of the resources over which
property is held. The non-judgemental support which these forms give
to economic activity provides a major facility for producers to minimise
the risks, attract the investment and organise the undertakings associated
with innovation.

The use of these facilities proves important in the attempts to capture
the benefits of innovation. We have noted that the studies of success
in innovation have shown how 'complementary assets' such as research
and development know-how, process and production know-how,
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dynamic learning economies, marketing networks, and org ani sation
ability generally, are crucial to the ca pture of the ben efit s of
innovat ion. " Much of th is accumulative cap acit y is said to be too tacit,
co mplex and id iosyncrat ic to be readily acquired and conta ined in
discrete lumps of intellectua l property. Firms who wish to co nt rol these
complementa ry asse ts use contractua l relatio nships to ration them in
the market and closer forms of eco nomic associatio n such as merger
to br ing them in-house. Such a strategy ha s found legal expression for
example through the obligation s in contract to respect industrial and
commercial confidences that are common in relationships between
employers and employees or between members of jo int ventures."
Th ese obliga t io ns may be co mpleme nted by non-compet ition
arrangement s, such as trai ling clau ses, which limit generally the relea se
and application of the specialised assets beyond the relation ship. "
Producers also seek to obtain control over specia lised asse ts by bu ying
int o and taking over the fir ms which embody them. The provision of
the co rpora te form with legal per sonalit y, limit ed liability and
tran sferable sha res facilitates a trade in firm s as commodit ies in thei r
own right ."

Th e state und erwrites economic activity in a fund amental way by
embodying and upholdin g these legal fo rms of pri vate resource
a llocatio n. But it does more than provi de an empty shell; it is active
working on standards 10 guide the parties in their use of the form s. These
sta nda rds give them information about cont ingencies and provide terms
for their conv enience in order to minimise potential breakdowns in the
processes of exchange and accumulation. An example is the allocation
of th e risks in product liability law that novel and complex computer
technology ma y fail. )) Government s are involved in thi s activity, not
only domestically, bu t a lso on an internat ion al level. For example, the
Commo nwealth Government is actively engaged in the attempt to
standa rdise and harmonise the legal terms of trade in goods through
such bodies as the United Nations Conference on International Trade
Law34 and in proceedings to settle technical standards for goods in
such forums as the International Standards Organisation."

Yet the unqualified and non-judgemental support of thi s propert y
and other market power can lead to anti-competitive and innovation
inhibitin g practices. Software production might aga in provide a pertinent
example. A survey for the Organisati on for Economic Cooperat ion and
Development (OECD) ha s reported on the attempts of some ha rdware
manufacturers to marginalise and dri ve smaller, independent so ftware
houses from the market. 36 Recentl y, the manufacturers are said to have
employed such anti-competitive practices as supplying so ftware
exclusively for their own hardware, resistin g attempts to sta ndardise
interfaces and move to op en systems and software portability,
withholding information about the interface requirements of the ir new
hardware, and embedding the necessary software in th eir hardware as
firmware. At the same time, the hardware manufacturers have been
putting more investm ent into in-h ou se so ftware development. Where
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they continue to go outside for development, particularly for application
software, they select out particular suppliers and enter into exclusive
distribut ion agreement s. Cooperative research consortia have also been
established between the manufacturers themselves. One of the software
hou ses' responses to this challenge is the growing number of their own
mergers. Th e hou ses have also ent ered into marketing cooperation
arrangements.

COMPETITION POLICY

While property, contract and company law are largely agnostic about
the use of their facilit ies in these ways, a common approach in Western
economies is to employ a scheme of competition law to regulate the
resulting restrictive trade practices which exploit the presence of such
legal and other market power with anti -competitive purposes or effect s.
Such schemes characteristically proscribe a variety of anti-competitive
practices. Some are specifically identified such as the use of exclusive
and restrictive dealing arrangements. The schemes may also be concerned
with mergers and other practices that can lead to market domination
and with the subsequent anti-competitive use of such dominant market
power. But doe s competition law represent an exampl e of the
bureaucratic-legal approach with a policy of clear rules and their general
invocation against the unde sirable practices?

THE CASE OF PATENT LICENSING

We can first illustrate with the attitude of competition law to the use
of intellectual property power. Intellectual property power can be used
by firm s strong enough to stand alone in the market to keep inno vations
in-house, inhibit market entry by competitors, and lock-in customers."
It may also be used not so much as a means to exclude all others from
access to innovations but to bargain and build the close, selective
relationship s necessar y to the acquisition of complementary assets and
the ordering of product markets with others. " Intellectual property can
thu s be deployed within technology transfers to subsidiaries, exclusive
licensing agreements with outsiders, acqui sition and merger with
specialist firm s, and pooling in research and development consortia and
joint ventures.

The traditional policy of competition law has been to accept the
presence of intellectual property as a kind of monopoly power and to
seek to counterbalance the expression of that power by confining its
uses for restrictive purposes. So, for example, the Australian trade
practices laws make an explicit exception to the general operation of
their provisions for the restrictive conditions of intellectual property
assignments and licences so long as those conditions relate to the subject
matter of the intellectual property," This approach was recently
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confirmed when the Commonwealth Government declined to take up
its Industrial Property Advisory Committee's recommendation that the
exception be removed, at least in the case of patents. " Such an
approach does not however afford a blanket exemption from the
operation of the trade practices provisions to the uses of intellectual
property power such as patents. The conventional formula is to allow
the restrictive arrangements provided they fall within the "scope of the
patent.":"

Clearly, arguments can arise in the individual case over the necessity
of a particular restriction as a means of protecting the subject matter
of the intellectual property. Moreover, a case may be arguable that the
benefits which flow from the security of the intellectual property
outweigh the anti-competitive costs of the restrictive arrangement. In
the seventies, in the key jurisdiction of the United States, the Department
of Justice sought to avoid these disputes by ordering its policy according
to rules and issuing to industry a list of proscribed practices which were
deemed to be outside the scope of the patent. 41 In the European
Economic Community, the Commission also sought to settle its policy
by passing a regulation in 1984that listed restrictions which were deemed
either to come or not to come within the scope of the patent. But more
recent practices have indicated a softening of attitude by the authorities
in both these jurisdictions to such licensing restrictions and the adoption
of a more discretionary approach which is geared to the objective of
promoting high technology. The changes are represented in a shift from
a rule based or per se approach to restrictions in favour of an approach
that discriminates between individual cases particularly on the basis of
whether the economic benefits of the licensing arrangements outweigh
their costs."

THE CASE OF RESEARCH CONSORTIA

A second example is the attitude of the competition authorities to the
growing number of research and development consortia in which
intellectual property is pooled or cross-licensed under restrictive
conditions. Again, these ventures may both reduce competition between
the parties and restrict diffusion of the innovations to those outside the
venture, especially where the venturers are the large oligopolistic firms .
In a survey for the DECD, Chesnais suggests that technology exchanges
now "principally take place between firms of similar technological
sophistication, possibly as part of loosely knit international oligopolies.
Unless they are very specialised in unique assets, small firms experience
great difficulties in becoming parties and more generally in gaining
access to Iicences.t"? In an international economic order, these
exclusive arrangements can become national concerns for countries such
as Australia."

The anti-competitive implications of such compacts have not
prevented the authorities from giving support to them in recent years.
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In the United States, the National Co-operative Research Act of 1984
has provided that research and development joint ventures which meet
certain qualifying criteria shall not be considered anti-competitive per
se but instead will be subject to scrutiny in the individual case on the
basis of their costs and benefits." The Act has sought to maintain a
distinction between pre-competitive research collaboration and
production or marketing arrangements, but the challenge from the
Japanese, especially in the semi-conductor market, is providing support
for local production consortia, and there is a firm prospect now that
the anti-trust regime will be further modified. In 1984, the European
Community passed a regulation that provided a block exemption from
anti-trust scrutiny for certain prescribed research and development joint
ventures." Joint ventures which do not qualify for the block exemption
may still obtain individual exemption after notification to the European
Commission if their restrictions contribute to the promotion of technical
or economic progress while meeting certain other conditions." The
Commission has readily considered that joint ventures contribute to
technical progress by promoting economies of scale, increased
production and profit, the rationalisation of resources, improved supply,
and risk sharing for example in research and development.

AUSTRALIAN TRADE PRACTICES LAW

These overseas examples suggest that the style of competition policy
is not so much a rule based one as a more discretionary and
particularistic approach which is sensitive to policy preferences like the
promotion of local innovation. So too, in Australia, the trade practices
laws generally provide a considerable amount of discretion to the
administering agencies. While some trade practices are unlawful per se
under the Trade Practices Act 1974 (Cth), other practices are only
unlawful in the individual case if they are proved to have anti-competitive
purposes or effects. Furthermore, the primary administering authority
(the Trade Practices Commission) is empowered to authorise some kinds
of anti-competitive conduct if it is satisfied that the public benefits
outweigh the detriment to the public by the lessening of competition."
One exception to this authorisation power is the case of corporations
which hold a substantial degree of power in a market and seek to take
advantage of that power in anti-competitive ways. Additionally, the
Commission exercises some discretion concerning the categories of
offence which it pursues as a matter of priority and the types of action
which it takes against offenders.

From time to time, the Commission has given indications of the
benefits of anti-competitive practices. In its merger guidelines, for
instance, the Commission has stated that mergers could be regarded as
generating a public benefit by affecting a rationalisation of industry
resulting in greater efficiency in the allocation of resources, or by
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obtaining international competitiveness whether on Australian domestic
markets or in the export field, or by making a higher contribution to
significant research and development activity." Certainly, from time to
time , anti-competitive practices in the market for computer and related
equipment have been authorised by the Commission;" The
Commission's authorisations can nonetheless be subjected to review in
the Trade Practices Tribunal. There is also some indication of a shift
towards a more critical enforcement policy now, at least in relation to
retailing practices in the computer consumer market.

FOREIGN INVESTMENT POLICY

If a major influence on a pattern of innovation in a small country such
as Australia is the practices of the multi-national companies, then the
operation of the foreign investment review policy is also important. In
Australia, the high technology industries are concentrated in the hands
largely of foreign-owned companies and the overwhelming proportion
of computer technology is imported .51 Important then to the
technological capability of Australian industry are the conditions on
which the foreign nationals either establish local subsidiaries and acquire
local firms or transfer technology internally and though licensing with
outsiders.

The Commonwealth Government's foreign investment policy is almost
purely a creature of executive act and individual decisions are highly
discretionary. The power to screen foreign investment proposals is
afforded to the Treasurer primarily by the provisions of Foreign
Takeovers Act 1975 (Cth).52 The bod y which screens proposals and
advises the Treasurer, the Foreign Investment Review Board, has no
legislative status. The Treasurer issues guidelines from time to time to
inform the policy but these guidelines are very broad. The policy is most
rule-like on the matter of which investment proposals do not need to
be submitted to review. For example, in the manufacturing and service
sectors, only the acquisition of businesses over five million dollars and
the establishment of new businesses over ten million dollars are currently
reviewed as a matter of course.53 In the introduction to the
Government's guide to foreign investors, the Treasury states in part that
"the policy is administered in a practical manner and is based on
guidelines rather than inflexible rules. In the majority of industry sectors,
proposals are approved as a matter of course unless judged contrary
to the national interest.,,54

In previous years, the Treasury's guidelines indicated that a relevant
consideration was the contribution which the proposed investment was
likely to make to research and development activity or to technology
transfer. 55 However, in recent years , the appraisal of investment
proposals has been liberalised, so that, instead of weighing the costs
and benefits of a proposal, the Board need only to consider whether
an investment is contrary to a broad, unspecified criterion of the " the
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national interest " . The record suggests that nearly all proposals for
investm ent in the manufacturing sector are approved by the Board,
though most are approved with conditions.56 The conditions seem to
relat e predominantly to tax arrangements. In addi tion , the policy doe s
not current ly seem to include the review of the techn olo gy transfer
practices of the foreign companies, either inwards to Austra lia or
outwards, apart from those transfers which occur on the acquisition
of a firm or th e establishment of a business.57

Foreign investment policy provides a good exampl e of the Australian
Govern ment 's attempt to manage the tension bet ween the pressures on
the one hand to uphold the liberal internationally establi shed policies
regardin g the trans-nat ional movement of capital and other commodities
and the concerns on the other hand to ensure an adequate level of local
capability and opportunity in the high technology indu stries. In material
term s, the Government con siders it essential to encourage foreign
investment so that the country may obtain the benefit s of scale and
co ncentra t io n through resource rat ionalisat ion , research and
development sophistication, and access to overseas market s." Its open
policy is said to be a realistic recognition of Australia's as a subsidiary
position in the order of the new international economy where the major
stra tegic decisions are made by companies overseas and where the multi
nat ionals can choose to go elsewhere if the local conditions do not suit
them. "

Yet there is eviden ce that the conditions on which the foreign
companies operate in the high technology markets and in particular the
conditions on which they transfer technology, are not so favourable to
Australia . Critics suggest that Austral ia could perhaps bargain harder,
as some other small nations seem to have done, over the conditions on
which th e multi-nationals participate in the local eco nomy.so But
Austra lia's policy may also be the result of its subscription to the
legit ima cy of the international liberal trade and investment poli cies o f
international bodies like the OECD and General Agreement on Tariffs
and Trade (GATT), which recommend the free movement of goods and
no less favourable treatment for foreign enterprises. It is perhaps difficult
for a country such as Australia, which shares both some of the
character istics of the industrialised nations and of the third world
nations, to find an appropriate position in international foru ms.
Australia regards itself however as a full member of these organisations
and participates acti vely in their resolutions."

FINANCIAL ASSISTANCE TO INDUSTRY

In recognit ion of the economic significance of the higher technology
indu stries and the strategic position of individual companies, man y
Western governments have moved beyond their market oriented policies
into more direct and discriminating measures of support for innovation.
But, rather than regulate the direct ion of investment, they have sought
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to influence it positively through selective inducements such as tax
concessions and cash grants for research and development or venture
capita l expenditure. Th e best kno wn examples of thi s approach in
Australia are the grants for industrial research and development scheme,
the tax concession for research and development expenditure, and the
tax concession for venture capital invested in certain high technology
businesses, but a variety of ad hoc assistance has also been provided ,
for example through the appropriations to the Commonwealth
Department of Industry, Technology and Commerce for th e
co mmunications equipment strategy and for space technology research
an d develop ment .'?

Th ese for ms of assistance represent a mixture of the bureaucratic
legal and pur pos ive action approaches. Th e most important has been
the tax concession for expenditure on research and development acti vity.
The concession still works very much indirectly and at arms length from
the private sector. It relies on the decisions of private firm s to respond
to the inducement and to apply it to the activity the Government seeks
to promote. The enabling legislation, the Income Tax Assessment
(Research and Developm ent) Act 1986 (Cth) doe s lay down some basic
eligibil ity criteria parti cularl y in regard to the definition of research and
development , the scope of concessional expenditure on this activity and
the need for the resea rch and developm ent to be properly exploited to
the benefit o f the Australian economy. But the categories are broad and
open to interpretation and in some respects they confer correlat ive rights
to the assis tance on taxpayers. Indeed, the kind of approach taken in
the tax concession has been prai sed for its openness and detachment.
It allows private firms to choose the projects which maximise their
competitiveness without direct government involvement in the type, size
or timing of th eir programs."

It is a feature of the same package, however, that the concession, being
an ind irect and general measure, doe s not place the Government in a
position to steer the pattern of research and development activity in the
directions most favourable to its policy. The concession provides no
guarantee th at the overall rate of research and development will be
increased , not at least at a net social benefit. It might for instance fund
research and development that would have been undertaken in its
absence. The scheme is still in the process of evaluation, but the early
work of the Bureau of Industry Economics suggests that the concession
has raised the level of local investment in research and develoment and,
more importantly perhaps, the level of local consciousness and
experience." The net benefit from the policy, after allowing for the
revenue foregone and the administrative costs, remains to be identified.

The quality of the activity which is being funded has been another
co ncern. The concession has encountered the familiar hazard for the
taxat ion system which we see in the man ipulation of the provision s at
the margins and the art ificial con struction of eligible claims. The
schemes has had several devices built into it to screen claims , such as
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the requirement of registration by claimant companies, but these devices
have depended heavily on the resources of the Australian Taxation Office
and the Industry Research and Development Board. Th is hazard ha s
been underlined by the report of the Auditor-General 's efficiency audit
which has raised concerns about the level of assessment of indi vidual
claims." The Aud itor-General found that in the ea rly days of the
scheme the Board was un abl e to screen all application s for registrat ion
ind ividually. The eligibility o f expenditure for the co ncession had been
verified by the Office in only about two per cent o f claims. Latt erly,
procedures have been tightened up.

The problem of creative acco unting or financial engineering, along
with some genuine ambiguities in the legislation, led the Commission er
of Taxat ion to issue several detailed rulings on aspects of entitlement.
But th e policy of the Commission er remains subject, at least in part,
to review in the Commonwealth Administrative Appeals Tribunal in the
well-established legal appeal structure of the taxation system. (In 1988,
the Commonwealth Administrative Review Council recommended to the
Government that several of the remaining areas of discretionary
administrative decision-making und er the scheme be subjected to review
on their merits in the Tribunal.") The Government was obliged in 1988
to tighten up the provi sions of the Act , yet in 1989 it signalled another
move to clo se loopholes."

Th e administration of the grants for indust rial research and
development repre sents an atte mpt to exercise more administrative
contro l over the purposes for which the assistance is applied in the
indivi dua l case. After suggestions that the scheme's predecessor, the
Australian Industrial Research and Development Incentives Scheme, was
funding activity that would have been undertaken in any case, the
Government decided to target grants to start-up companies in high
technology areas." While some basic definitions were installed in th e
enabl ing legislat ion, the Indu stry Research and Development Act 1986
(Cth), the targetting was left very mu ch to the Minister for Industry,
Technology and Commerce. Th e Min ister has for example issued
dire ct ion s to the administrating agency, the Industr y Research and
Development Board, prescribing the criteria for the assessment of
applications in the category of discretionary grants and nominating the
field s for the allocation of grants in the category of generic technology
grants. The Board ha s elaborated on these prescript ion s.

The selection of the indi vidu al applications which are suita ble for
grants still lies very much with the Board and its technical assessors.
The Board comes in for inevitable criticism about the choices it makes.
These deci sions are not subject to appeal in the Tribunal. In his report,
the Auditor-General expre ssed doubts about whether the applications
for discretionary grants were being systematically screened to ensure that
the projects were really being run by start-up companies which would
not be eligible for the tax concession and would not be able to proceed
without th e grant ."? The Auditor-General was also critical of the level
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of the Board's prescnption, documentation and monitoring of the
conduct of projects in the category of generic technology grants . Despite
its modest dimensions, the grants scheme is likely to continue to attract
criticism because it involves the administering agency in the job of
"picking winners" and discriminating between ventures .

GOVERNMENT AS ENTREPRENEUR

Yet, even the provision of financial inducements has appeared to some
government policy makers to be too uncertain and indirect a means of
promoting innovation. Governments have deployed their agencies to
participate directly in the establishment and operation of particular firms
and ventures. As we noted initially, government's concern for real results
has led it deeper into the realm of industrial entrepreneurship and the
management of commercial undertakings. Governments in Australia
have long supported research institutions, industrial instrumentalities
and commercial enterprises in the public sector. In their efforts to
stimulate local innovative activity, the governments have moved however
to gear these agencies directly to the fulfillment of economic objectives
for example through their commitment to commercial ventures . The
approach has been not so much to extend the public sector's own role
by moving into production and supply but by passing over resources
to the private sector and collaborating in their commercialisation. The
central executive policy makers of government have not simply urged
and encouraged the various agencies to orient themselves to the private
sector; they have also become actively involved in organising these
collaborative relationships between the public and private sector.

In this vein, government industry development corporations such as
the Australian Industrial Development Corporation and the Victorian
Economic Development Corporation provided equity finance to local
high technology start-up firms. The inventions of the public research
institutions like the universities, the Commonwealth Scientific and
Industrial Research Organisation, and the Defence Science and
Technology Organisation, have been licensed to the private sector for
commercialisation, and there is now private sector input into the
planning of some research work . The Commonwealth Government has
established a national procurement development program to mobilise
government agencies to trial innovative products which are supplied by
indigenous information technology firms." The Victorian Government
organised a research and development consortium between the State's
prominent medical research institutes, private firms and the Victorian
Economic Development Corporation.

Similar, and perhaps even more intensive examples of the same
approach can be seen in the established industrial sectors. In return for
local investment, governments have reached special purpose development
agreements with mining, refining, and urban development companies
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to sett le such matters as permi ssions for projects, the contribution from
public work s, the extent of royalties , and the provision for local sub
contracting opportunities." The Commonwealth Government has
developed industry plan s with employers and unions in target indu stries
which combine government assistance such as soft loan s with efforts
by the private sector parties to modernise production , especially through
the exploitation of computer technology." Perhaps the most ambitious
combination of these techniques will be inspired by the promotion of
the "multi-function polis". "

THE RATIONALE FOR THE PARTICIPATORY APPROACH

Th e economic rationale for such an industry-oriented participatory
approach is often strong. The governments identify gap s in the
operations of the private market which they endeavour to fill with their
own initiatives. One such gap has been the failure of the market to
support local start-up commercialisation ventures. In its technology
statement, the Victorian Government commented that "the successful
transmission of scientific ideas to the stage of commercial development
will depend critically on the infra- structure in place to support private
developments in the intermediate business stages.,, 74 Another has been
the reluctance of the foreign producers to support inno vati ve activity
within Australia through their subsidiaries and cont ractors. Operating
on an international scale, a sca le enhanced by the new technology itself
which permits communication and organisation to take place in a
disembodied form , these large private interests can not be easily coopted
to a national policy, and much of their research and development for
example can if they wish be conducted elsewhere, often at bases located
close to their major production facilities and markets."

The approach also has an internal operational rat ional e. Exercising
government powers through the medium of administrati ve arrangements
or contractual relations has the appeal of avoiding the complexity and
rigidit y of parliamentary legislation and judicial review. " So man y of
these measures of support are legally sourced in broad permi ssive
statutory frameworks or even in simple budgetary appropriations. They
may be operated within more or less formally defined administrative
schemes, involving the use of ministerial direction s, agency guidelines
and other kinds of "quasi-legislation" in order to structure the criteria
by which individuals decisions are to be make." Often they delegate
the discretion to select the individual beneficiaries to specialist
administrative agencies and all manner of hybrid commissions and
councils involving business and other private sector representatives in
their decision-making. Such bodies may not enjoy any legislative status.
In some cases, the administration of the particular support measure is
given over to a joint venture, trading company or other commercial
association which operates onl y under the general standards of contract
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and business law. The result of these arrangements is to distance the
support activity from the traditional forums of legal accountability. But
at the same time the form provides greater scope for executive direction
of the agencies' mission, the exercise of managerial discretion over the
conduct of the agencies' work, and participation by the private sector
interests in the agencies' decision-making."

An example of this approach is the offsets program. The offsets
program has not enjoyed a legislative status. The policies and procedures
are represented in a number of informal processes such as the Ministerial
guidelines which are set for the various purchasing authorities, the
supervision provided by an offsets authority within the Department of
Industry, Technology and Commerce of the particular offsets
arrangements, and the agreements reached with the successful
suppliers." A related scheme, the partnerships for development, has
involved negotiations directly between the Minister for Industry,
Technology and Commerce and the head offices of the major trans
national corporations such as DEC, Unisys, Honeywel1-Bul1, Wang and
IBM. The scheme to redirect the orientation of research in the higher
education institutions provides another example. While the enabling acts
passed in 1988 provided some legislative recognition to the Department
of Employment, Education and Training's new advisory bodies such
as the National Board and the sectoral Councils, it failed to structure
the centralised executive and administrative decision-making process.
It did not define the roles and powers of the various agencies in matters
of policy and administration generally, or prescribe the policy framework
for the determination of such key standards as the national priorities
so important to the al1ocation of resources, or order the procedures for
the fixing of grants for example through the negotiation of educational
profiles with the individual education institutions."

ADVERSE REACTIONS

Both within the public sector and without, concerns have been raised
about the legitimacy of this style of operation. One area of concern
seems to be the nature of the agencies' relationship with the private
beneficiaries of their support. Those criticisms take several forms. There
is opposition on the basis that the strategy discriminates between sectors
and industry and favours particular firms and ventures. Such criticisms
comes of course from others who also wish to have economic benefits
conferred upon them by government. But the awards may also
discriminate by creating a competitive advantage in the market for the
recipients of assistance, for example by allowing it to reduce its prices
or boast its reliability. So for example, the Victorian Employers'
Federation argued that the Victorian Government's recent policy of
taking equity in high technology export oriented companies was likely
to lead to discrimination against firms in the state's more established



Fitting Law to Inno vation Policy 25

industries, as the Government became more committed to the success
of its preferred ventures." Local information technology firms were
concerned that the Commonwealth Government's partnerships for
development strategy within the offsets scheme would lead it to favour
the foreign suppliers in the award of contracts. The se suppliers would
also outbid them in the market for scarce research and development
resources.8 ~

A criticism in a similar vein suggests that the measures dispense
largesse and legitimacy to the favoured firms without obtaining in return
much in the way either of commitment to the program objectives or
of performance in material terms." There is of course criticism of the
financial cost of the support measures. It is also suggested that the
strategy of direct and selective support confers legitimacy upon the
ventures of the beneficiaries. For example, the manager of the Victorian
Government ' s " nascent technology ventures program" was quoted as
saying that " a major contribution of the program to start-up firms is
credibility. The link with an educational institution has provided start
ups with an image of having broadly based and highly stable support
structures. These images help them to attract bank funding and product
orders,'?" In the VEDC controversy, private creditors of the favoured
companies cited the Corporation's involvement as a major influence
upon the attitude which they took to the companies, both in investing
initially and in holding off from foreclo sing."

The Government agencies rely more upon careful screening before
making awards and upon the threat of withdrawing their goodwill than
upon the strength of legally binding obligations to obtain returns on
the investment of their resources. Where undertakings are obtained, they
are likely to be confined to good faith and best endeavours obligations
which are hard to measure." Queries have been raised then about the
yield from the variou s measures. For example, while the Commonwealth
Government has declared its intention that the commitments to offsets
be legally binding, not all the successful suppliers have complied with
their offsets arrangements in the past ." In addition, doubts have been
raised about the quality of the local research and development and
technology transfer which has been arranged, and difficulties have been
encountered in monitoring the value of such offset s." The experience
and expertise of some public agencies in choosing the appropriate
recipients of support has also been queried. Thi s type of critici sm was
the main theme of the special auditor's report to the Parliament on the
VEDC'S performance. "

ACCOUNTABILITY AND THE RULE OF LAW

The criticisms also take on a con stitutional theme as they perceive a
blurring of the line between the public and private sectors and the
development of a conflict between the strategies of economic
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management and the rule of law. Broadly, governments are criticised
for compromising their sovereignty by bypassing the usual rule bound
procedures and treating some companies as co-equal partners in a
bargaining relationship over policy implementatiori. " Special
development agreements are a case in point. 91 The strategy affords the
private interests a position inside the administrative process without
making them accountable for the policies developed and the decisions
taken." The proliferating use of private sector representatives,
especially on the many non-statutory bodies such as the high technology
councils and committees, comes to mind."

Moreover, the involvement of public agencies in commercial ventures
with private parties risks a conflict of interest between the agencies'
public functions and their commercial obligations. Such a tension is
most pronounced where the agencies do not simply trade at arm's length
with a private sector firm but are engaged on an ongoing basis in the
management and fortunes of commercial associations such as joint
ventures and special purpose companies. Tensions may develop between
their public and private roles where for example the government agencies
are involved in enterprises that are bidding for contracts or for other
government support, that are running adrift of general regulatory
requirements such as trade practices or public health provisions, or that
are putting suppliers, investors, creditors, employers and so on at risk. "
The special auditor cited the conflicts experienced by VEDC officials
as directors of their beneficiary companies as a reason why remedial
action was not taken quickly enough."

It may not simply be a matter of the agencies which are involved in
the promotion of innovation being called to account for the money they
spend . The agencies may also have regulatory and other public
responsibilities to discharge which come into conflict with a promotional
objective. For example, purchasing agencies may have a responsibility
to obtain the most technically sound and reasonably priced equipment
for the government, health authorities to fund the safest and most
efficacious pharmaceutical products, and the education authorities to
engage in an open and critical inquiry into industry and government
pract ices. Particular agencies may therefore resist the mixture of
promotion and regulatory functions; certainly some tension may be
experienced within government between agencies which are assigned
di fferent missions.

THE ROLE OF THE COURTS

Such criticisms can of course lead calls for government to retract to a
more limited role in the economy. Demands are commonly made that
governments stop spending money on commercial enterprises and leave
investment decisions to the private sector. For example, the pressure
currently to privatise more sections of the telecommunications market
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is enormous. More qualified responses call for the institution of greater
accountability in the conduct of such public enterprises. Amongst the
constituency we might describe as the "constitutionalists", this call often
translates into a desire to make the decision-making accessible to review
in the courts." As the courts focus on the legality of administrative
decision-making, the opportunities for review depend largely on the
extent to which the approach to implementation involves the
specification of the powers, decision-making criteria, and procedures
of the agencies in legislation or some other law. In this sense, the
constitutionalists favour a bureaucratic-legal approach.

We can see this focus recognised in the Commonwealth Administrative
Review Council's recent con sideration of the scope for expanding the
courts' review of Commonwealth Government officer decisions under
the Administrative Decisions (Judicial Review) Act 1977 (Cth). 97 The
Council considered the amenability to review of a number of decision s
connected with the administration of industry assistance including
contract and tender decisions, decisions in non-statutory schemes and
decisions of bodies established by executive order. On the whole, the
Council's response to submissions for the extension of judicial review
under the Act was cautious. It did nonetheless recommend that decisions
of an administrative character made by an officer of the Commonwealth
under a non-statutory scheme or program should be reviewabledecisions
where its funds are authorised by an appropriation made by the
Parliament. 98 But the opportunities for review also depend upon the
courts ' own preparedness to question administrative action. The courts'
own requirement that an applicant have sufficient interest in decisions
(standing to sue) generally confines the opportunity to obtain review
to those in the eligible class who are denied an award by government.
Where review is permitted, the courts', own enquiry is commonly
confined in any case to the presence of an overreach of authority,
procedural unfairness in the decision-making, or to other limited matters
which the courts consider are "justiciable"."

In some jurisdictions in Australia, parliament may empower a
specialist administrative appeals tribunal to review the merit s of
administrative decisions within a particular scheme. We have noted for
example that the Administrative Review Council argued for a wider
jurisdiction for the Commonwealth Administrative Appeals Tribunal
in the case of federal industry research and development assistance. 100

To some extent, however, these tribunals share the structural limitations
under which the courts operate in reviewing the administration of
government policy. The expertise of their personnel to decide questions
of technical and economic judgement can be limited .'?' Moreover, the
tribunals must depend upon the way claims are fed to them by the
grievants and they must arbitrate within the confines of the particular
disputes. 102 The courts and tribunals have a tendency to translate broad
collective issues into que stions of individual rights. Accountability for
the overall programmatic thrust of a policy is likely to depend upon the
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opportunities for a review within other government institutions such as
the parl iaments, the cent ral executive agencies, and the administrating
agencies themselves, where proactive and systematic policies can be
developed.

THE ROLE OF THE PARLIAMENTS

In Australia, latterl y, accountability for the innovation support measures
has been translated into a que stion of accountability to parliament, its
committees and officers. As we have noted, accountability to parl iam ent
begins with the enactment of the scheme and the extent to which the
government observes for example the conventions that an ongoin g
program of expenditure requires the introduction of specific "permanent
legislat ion". But accountability has also been translated into terms of
the opportunities afforded for the periodic review of the programs,
through requirements for instance that ministerial directives and other
working policies be tabled in parliament, annual reports be made by the
agencies, and information be provided to parliamentary committees. For
these mean s to work, in the first place, much depends upon the quality
o f the procedures used in the agencies themselves for managing and
mon ito rin g their decision-making, and the initiatives by th e
Commo nwealth and some State Governments to upgrade their internal
systems have been of assistan ce here.' ?'

Th e opportunities also depend upon the continuing preparedness of
the governments to tolerate the often uncomfortable experience of review.
Experience with the inno vation support measures have revealed some
ambivalence among governments on th is score. Their attitudes to the role
of the audito rs-general provides an example. Disputes have arisen for
instance over the proper reach of the auditor-general's jurisdiction. As
the administration of the measures has become more distanced from the
conventional core of government, such as the departments o f the Crown
and the statutory authorities, the auditors-general have expressed concern
over the loss of jurisdiction to the authority of private auditors operating
under the general companies Iegislauon. '?' Disputes have also arisen over
the scope of the auditor-general' s enquiry into any particular program
and the dividin g line between the audit of financi al performance and
the appraisal of government policy.105 Another illustration of this
ambivalence is afforded by government's response to the application of
the freedom of information legislation. Governments have on occasions
cited the commercial sensitivity of the information about their dealings
with the private sector as a reason for exemption from the requi rement s
o f such legislation.l'" At the same time, it should be noted that the
Commonwealth Government has allowed its innovation support measures
to be reviewed extensively by expert standing bodies such as the Australian
Science and Technology Council and the Bureau of Industry Economics
and by a number of ad hoc committ ies of review.
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CONCLUSIONS

Of course it is not possible to sum up the complex relationship between
law and policy in the field of innovation. There are for instance man y
more legal developments which we have not been able to mention here.
The writer hopes to deal with some of them in an extended work. Very
tentatively, it might be suggested on the strength of the examples
considered here that the law has been involved with innovation policy
in recent years . We can talk of the law as an object and instrument of
policy. But law has its own internal characteristics and external
associations which limit its malleability and deployability in the
implementation of policy.

This feature of the law is illustrated by the experience with the
purposive action approach. The approach engenders a loss of faith in
the state's preparedness to guarantee the categorical and formally
equivalent legal conditions for the conduct of private economic activity
and to maintain the "rule of law" generally. 107 The institutions of the
law are placed under stress as the state moves from a legitimacy based
on its role in upholding this liberal form of law to a legitimacy which
is contingent on its success in particularised management of the
econorny.!" The concern for the rule of law is often linked with a
preference for the support of private rights such as property and trading
rights. The state encounters a strong lobby, not only to prevent further
encroachment into the sphere of private economic autonomy, but also
for the creation of private rights over new resources, the privatisation
of public assets and the legalisation of claim s to government subsidies
and services.109

The strength of the liberal legal form provides a source of
independence to producers from the aspirations of the government of
the day. But government, especially in a country like Australia, cannot
readily ignore or override the claims of this form. While it is dependent
on the cooperation of the producers for the success of its modernising
programs, it can be played off again st other governments in an
international economy for the legal support which the producers desire.
Consequently, governm ent seeks a mean s to induc e the private sector
to deploy its rights in the cause of inno vation. It is inclined to turn to
incentives and inducements rather than directives to achieve this end,
especially where it is seeking to influence a small number of powerful
economic actors to engage in innovative activity on a long-term
basis. 110 The purposive action approach becomes an approach with
limited goal s, employed not so much to replace or direct private
economic acti vity as to create a bargaining and bartering relationship
with industry in order to maximise the realistic prospects of "getting
things done". I II
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